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INTRODUCTION
AND AGENDA

v' Not a discussion of the pros and cons of mandatory

employment arbitration (be careful what you wish for)
v Focus on drafting enforceable Agreements

v Both federal and California law (supposedly) are pro-

arbitration
v But Employers have to get it right
v Common sense - fairness
v A few traps for the unwary employer

v “Template” CA Employment Arbitration Agreement
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This presentation is designed to guide employers, in-house counsel, and HR professionals through the practical and legal considerations involved in drafting enforceable employment arbitration agreements. Rather than engaging in a theoretical debate about the pros and cons of mandatory arbitration, the focus is intentionally narrow and pragmatic: how to draft agreements that will withstand judicial scrutiny under both federal and California law. Courts at both levels repeatedly emphasize that while arbitration is generally favored as a matter of public policy, that preference does not excuse poor drafting, unfair procedures, or overreaching terms. Employers must therefore "get it right" if they wish to rely on arbitration as an effective dispute-resolution mechanism.

The agenda begins with a discussion of the overarching legal environment, including the Federal Arbitration Act (FAA) and California’s parallel statutory and common-law doctrines. It then introduces a common-sense theme of fairness, which underlies nearly every enforceability decision in this area. California courts, in particular, scrutinize employment arbitration agreements for procedural and substantive unconscionability, making fairness not merely a best practice but a legal necessity. The presentation also flags several recurring traps for unwary employers, such as hidden terms, one-sided provisions, and inconsistent language that can undermine otherwise valid agreements.

At the core of the presentation is a spoiler alert: a structured review of the Top 10 Drafting Tips for enforceable arbitration agreements. These tips synthesize recent case law, statutory guidance, and practical lessons learned from agreements that failed in court. Each tip is grounded in real judicial decisions and illustrates how small drafting choices can have significant legal consequences. By the end of the presentation, participants should have a clear roadmap for evaluating existing agreements, identifying risk areas, and implementing sensible protocols that improve enforceability while promoting transparency and fairness in the employment relationship.




SPOILER ALERT: TOP 10 DRAFTING TIPS

1. Include a “Clear and Unmistakable” Delegation Clause

2. Use a Stand-Alone Agreement With a Verifiable Signature
3. Make the Agreement Clear and Understandable

4. Strive to Ensure Arbitrator Neutrality

5. Specify the Applicable Law and Procedural Rules

6. Include an Opportunity to Review and an Opt-Out Period
7. Maintain a Level Playing Field

8. Include Only Enforceable Waivers

9. Update the Agreement to Keep Current

10. Implement Sensible Protocols and Provide Regular Employee
Training
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This presentation distills ten practical drafting tips designed to help employers create employment arbitration agreements that are enforceable under both federal law and California law. While arbitration is often promoted as an efficient alternative to litigation, courts continue to scrutinize arbitration agreements closely, particularly in the employment context where concerns about fairness and imbalance of power are paramount. The so‑called pro‑arbitration policy of the Federal Arbitration Act does not excuse sloppy drafting, overreaching provisions, or unfair procedures. Instead, employers must approach arbitration agreements with common sense, transparency, and attention to evolving case law. The top ten tips presented here address recurring problem areas that frequently lead to litigation over enforceability, including delegation clauses, contract formation, clarity of language, arbitrator neutrality, governing law, procedural safeguards, mutuality, waivers, updates, and implementation practices. Each tip reflects lessons drawn from recent California appellate and Supreme Court decisions, illustrating how even well‑intentioned agreements can fail when they are perceived as one‑sided or confusing. Collectively, these tips emphasize that enforceability is not achieved through aggressive lawyering, but through balanced drafting that mirrors the protections available in court while preserving the efficiencies of arbitration. Employers who follow these guidelines reduce the risk of unconscionability findings, costly motion practice, and reputational harm. The goal is not merely to mandate arbitration, but to implement a dispute resolution process that courts view as fair, mutual, and consistent with statutory rights. By focusing on these ten drafting principles, employers can significantly improve the likelihood that their arbitration agreements will be enforced as written. 

 Image source: Microsoft 365 content library


RECENT CA SUPREME COURT DECISION = RAMIREZ V.
CHARTER COMMUNICATIONS, INC, 16 CAL. 5TH 478 (JULY 15,
2024)

= Supreme Court ruled that several provisions in Charter’'s employee arbitration
agreement were unconscionable.

The court found the agreement unfairly limited discovery, shortened the statute of
limitations for claims, and lacked mutuality, remanding the case to determine if
these, clauses could be severed.

“ITlhe decision whether to sever unconscionable provisions and enforce the
balance is a qualitative one, based on the totality of the circumstances. The court
cannot refuse to enforce an agreement simply by finding that two or more
collateral provisions are unconscionable as written and eschewing any further
inquiry.” Justice Corrigan, writing for the Court.
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The California Supreme Court’s decision in Ramirez v. Charter Communications, Inc., 16 Cal. 5th 478 (July 15, 2024), serves as a critical reminder that arbitration agreements remain subject to rigorous unconscionability analysis. In Ramirez, the Court found several provisions of the employer’s arbitration agreement substantively unconscionable, including limits on discovery, a shortened statute of limitations for claims, and a lack of mutuality favoring the employer. Importantly, the Court emphasized that severability is not a mechanical exercise. Rather than automatically invalidating an agreement because multiple provisions are problematic, courts must conduct a qualitative analysis based on the totality of the circumstances. Justice Corrigan explained that the presence of more than one unconscionable clause does not, by itself, justify refusing to enforce the remainder of the agreement. Instead, courts must assess whether the agreement reflects a systematic effort to impose an inferior forum on employees. For employers, Ramirez underscores two key lessons. First, attempts to streamline arbitration by limiting employee rights can backfire, increasing the risk that courts will view the agreement as fundamentally unfair. Second, thoughtful drafting, including severability clauses and balanced procedures, can preserve enforceability even if individual provisions are later challenged. The decision also highlights the importance of aligning arbitration procedures with statutory rights, particularly in California, where employee protections are robust. Employers should review existing agreements in light of Ramirez to identify provisions that could be perceived as overly restrictive or one‑sided, and to ensure that the overall structure of the agreement reflects fairness rather than advantage.


L

INCLUDE A “CLEAR AND

UNMISTAKABLE” DELEGATION CLAUSE

Delegation clauses should wuse plain language that specifically
references the arbitration agreement and avoid overreach by not
attempting to delegate issues that are statutorily reserved for judicial
determination.

Example: Jack v. Ring LLC, 91 Cal. App. 5th 1186, 1196-99 (2023):

California Court of Appeal found that a delegation was not “clear and
unmistakable” when one provision delegated determination of the
agreement’s validity to the arbitrator, while another suggested a court
might find the contract unenforceable.



2. USE A STAND-ALONE AGREEMENT
WITH A VERIFIABLE SIGNATUR E

Mendoza v. Trans Valley Transport, 75 Cal. App. 5th 748, 786 (2022): CA Court of
Appeal held that an arbitration agreement contained in an employee handbook
was unenforceable because the employer relied only on a generic handbook

acknowledgment.

The appellate court noted that other courts have refused to enforce arbitration
agreements in handbooks or acknowledgment forms when other language
indicated they:

= Were intended to be informational, not contractual;
= Could be changed by the employer at any time; or

= Did not create a contract of employment.

“To support a conclusion that an employee has relinquished his or her right to
assert an employmentrelated claim in court, there must be more than a
boilerplate arbitration clause buried in a lengthy employee handbook.” Id.

Verifying and retaining employee signatures on Arbitration Agreement (e-SIGN
Act, Docusign).
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Courts are far more likely to enforce arbitration agreements that are presented as stand‑alone contracts rather than buried within employee handbooks or acknowledgment forms. California courts have repeatedly refused to enforce arbitration provisions embedded in handbooks that are expressly described as non‑contractual or subject to unilateral change by the employer. A stand‑alone agreement signals that arbitration is a significant contractual commitment and helps demonstrate mutual assent. Equally important is the ability to verify and retain the employee’s signature. Employers should use reliable signature processes, whether traditional ink signatures or compliant electronic methods under the E‑SIGN Act, such as DocuSign or similar platforms. Maintaining accurate records of when and how the agreement was signed can be critical in later enforcement proceedings. Generic acknowledgments that an employee received a handbook are usually insufficient to prove agreement to arbitrate. Courts expect clear evidence that the employee understood and agreed to waive the right to pursue covered claims in court. Best practices include separate signature blocks, clear headings, and explicit language stating that the agreement is contractual and binding. By isolating the arbitration agreement and ensuring a verifiable signature, employers reduce disputes over formation and improve the credibility of their enforcement arguments if challenged. 

 Image source: Microsoft 365 content library


3. MAKE THE AGREEMENT CLEAR
AND UNDERSTANDABLE

= Arbitration agreements should be written in an
understandable  language, without legalese and
boilerplate.

= Translate into Spanish.

o Samaniego v. Empire Today LLC, 205 Cal. App. 4th 1138, 1145-
46 (2012): Agreement presented only in English to workers
with limited English proficiency was deemed procedurally
unconscionable.

o Ramos v. Westlake Services LLC, 242 Cal. App. 4th 674, 687-90
(2015): Spanish speaking employee received a Spanish
translation of the employment agreement that omitted the
arbitration provision, constituting fraud in the execution.

o Juarez v. Wash Depot Holdings, Inc., 24 Cal. App. 5th 1197
(2018): Employer’s inadequate translation of an agreement
from English into Spanish for a Spanish-speaking employee
doomed its enforceability as to certain claims.
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Clarity and accessibility are central to enforceability, particularly in California, where procedural unconscionability focuses on surprise and oppression. Arbitration agreements should be written in plain language, avoiding dense legalese, excessive cross‑references, and boilerplate provisions that obscure key terms. Courts have found agreements procedurally unconscionable when employees could not reasonably understand what rights they were waiving. Language accessibility is also critical. Employers with workforces that include non‑English speakers should provide accurate translations of arbitration agreements, particularly in Spanish. California courts have invalidated agreements where translations were missing, incomplete, or misleading, including cases where the translated version omitted the arbitration provision altogether. Consistency between language versions is essential to avoid claims of fraud in the execution. Employers should also consider formatting, such as readable font sizes, clear headings, and logical organization, to enhance comprehension. Providing employees with an opportunity to ask questions further supports enforceability. Ultimately, an agreement that is easy to read and understand is more likely to be enforced because it demonstrates transparency and respect for employee rights, reducing the appearance of procedural unfairness. 

 Image source: Microsoft 365 content library


4. SIRIVE TO ENSURE ARBITRATOR
NEUTRALITY

= The selection process should be neutral
and provide both parties with a
Delegation I.' / meaningful role in choosing the
; .'i arbitrator.

= JAMS and AAA Employment

Arbitration Rules and arbitrator

selection processes.



5. SPECIFY THE APPLICABLE LAW AND
PROCEDURAL RULES

Ambiguity regarding which law and procedural rules govern the arbitration is a recurring
source of litigation.

The Federal Arbitration Act (“FAA”), 9 U.S.C. §§ 1-16, will generally preempt conflicting

state law where interstate commerce is implicated, but parties may elect to have the FAA
apply even absent such a nexus. Victrola 89, LLC v. Jaman Properties 8, LLC, 46 Cal. App.
5th 337, 354-55 (2020)

Conversely, if the agreement is silent or ambiguous, courts may default to state law, or the
California Arbitration Act (*CAA”), Cal. Code of Civ. Proc. §§ 1280-1294.2, with

potentially significant consequences for enforceability and scope.
Perry v. Thomas, 482 U.S. 483, 492 (1987).
Metters v. Ralphs Grocery Co., 161 Cal. App. 4th 696, 701 (2008).



SPECIFY THE APPLICABLE LAW AND
PROCEDURAL RULES (CONTINUED)

= The arbitration agreement should clearly specify whether the
FAA, CAA, or both will govern.

= An arbitration agreement should also identify the procedural

rules—such as AAA, JAMS, or bespoke procedures—that will

control.
= “Bespoke” = selected by the parties.

O Processes that are completely customized to meet the specific, individual needs of the parties, rather than
using a standard, one-sizefits-all approach. The term originates from 17th-century tailoring (specifically

Savile Row), where a customer “bespoke” (or “spoke for”) a specific bolt of fabric to be used for a
garment.

10



6. INCLUDE AN OPPORTUNITY TO REVIEW
AND AN OPT-OUT PERIOD

= Under California law, both procedural and

= Offered on a “take-it-orleave-it” basis, whether the

= Unconscionability remains the primary state law

defense to enforcing arbitration agreements.

substantive unconscionability must be present,

though not necessarily in equal measure.

employee had a meaningful opportunity to review
or negotiate, and whether the terms were hidden
in fine print or presented in a language the

employee could not understand.

11



INCLUDE AN OPPORTUNITY TO REVIEW AND
AN OPT-OUT PERIOD (CONTINUED)

« Substantive unconscionability involves an examination
of whether the terms are unduly harsh, one-sided, or
“shock the conscience.”

o Provisions that limit statutory remedies, impose
excessive costs, restrict discovery, or designate a biased
arbitrator are frequent targets.

 Failure to provide adequate time for review creates
procedural unconscionability.

«  Carlson v. Home Team Pest Defense, Inc., 239 Cal. App.
4th 619, 632-33 (2015) for example, the court found
an arbitration agreement procedurally
unconscionable where the employer presented it as
nonnegotiable and the applicant faced loss of
unemployment benefits if she refused to sign.




/.

MAINTAIN A LEVEL PLAYING

FIELD

Employers should resist the temptation to “tilt the
playing field” through excessive discovery
restrictions, fee-shifting, shortened statute of
limitations, or limitations on damages.

Instead, agreements should expressly provide for
the same range of remedies and discovery as would
be available in court—or at least not restrict them
in a manner that is likely to be found
unconscionable.

Dougherty v. Roseville Heritage Partners, 47 Cal. App.
5th 93, 105-07 (2020).

13
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Maintaining a level playing field is critical to avoiding substantive unconscionability. Employers should resist the temptation to tilt arbitration in their favor through restrictive discovery limits, one‑sided fee‑shifting provisions, or caps on damages unavailable in court. Courts frequently strike down agreements that limit statutory remedies, impose excessive costs on employees, or otherwise create an inferior forum. Instead, arbitration agreements should expressly allow for remedies and discovery comparable to those available in litigation, or at least not impose restrictions that are unduly harsh. Mutuality is key; obligations and benefits should apply equally to both parties. By aligning arbitration procedures with court standards, employers strengthen enforceability and reduce the risk that courts will view the agreement as unfair. A balanced approach not only improves legal outcomes but also supports employee trust in the dispute resolution process. 

 Image source: Microsoft 365 content library


3. INCLUDE ONLY ENFORCEABLE
WAIVERS

= Class and collective action waivers, as well as compelling arbitration of an employee’s
individual Private Attorneys General Act (“PAGA”) claim, are lawful tools to use to

ensure an employee-employer dispute is limited in arbitration to only those parties.

AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011); Iskanian v. CLS Transportation Los Angeles, LLC,
59 Cal. 4th 348, 363 (2014), overruled by Quach v. California Commerce Club, 16 Cal. 5th 562 (2024),

abrogated by Viking River Cruises, Inc. v. Moriana, 596 U.S. 639 (2022); see also Epic Systems Corp. v. Lewis,
584 U.S. 497 (2018).

Cal. Lab. Code 8§ 2698-2699.5 (PAGA).

Motion to stay “representative” PAGA action pending arbitration of the named plaintiff (or plaintiffs’)
individual claims.

= If the Arbitrator finds in the employer’s favor, then the current or former employee (named

plaintiff) is not “aggrieved” and cannot represent “aggrieved employees” under PAGA.

14



INCLUDE ONLY ENFORCEABLE WAIVERS
(CONTINUED)

Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662 (2010), the
Supreme Court held that a party to an arbitration agreement under the FAA may
not be required to arbitrate on a classwide basis when the agreement is “silent” on
the availability of class procedures; court emphasized that arbitration under the

FAA is “a matter of consent.”

The Court reasoned that the “fundamental” differences between individual
arbitration and class action arbitration are “too great for arbitrators to presume’
and that “the parties’ mere silence on the issue of class-action arbitration

constitutes consent to resolve their disputes in class proceedings.”

15



9. UPDAITE THE AGREEMENT TO KEEP
CURRENT

= Important case law interpreting and applying the

FAA and the CAA almost every week.

= To avoid being caught off guard, employers should m—
make it a regular practice to review and update c /L 3
o

their arbitration agreements to ensure compliance

with current law.

>

= Periodic updates also demonstrate good faith and

can help with enforceability if challenged in court.

16



10.

IMPLEMENT SENSIBLE PROTOCOLS

AND PROVIDE REGULAR EMPLOYEE
TRAINING

Employers should train HR personnel and managers on the
proper presentation and execution of arbitration agreements,
including the importance of providing all required
disclosures, ensuring language accessibility, and avoiding

coercion.

Implementation protocols should include procedures for
tracking which employees have signed which versions of the

agreement, and for updating agreements as needed.

In addition, employers should hold training sessions with
new arbitration agreements and maintain records showing

that employees were informed of their rights and the process.

17
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Even a well‑drafted arbitration agreement can fail if poorly implemented. Employers should establish sensible protocols for presenting, executing, and maintaining arbitration agreements. HR personnel and managers should receive regular training on proper presentation, including the importance of avoiding coercion, providing required disclosures, and ensuring language accessibility. Implementation protocols should include reliable methods for tracking signed agreements, managing opt‑outs, and updating records when agreements change. Employers should also conduct training sessions when new agreements are rolled out and retain documentation showing that employees were informed of their rights and the arbitration process. Effective implementation reinforces the fairness and legitimacy of arbitration programs, reduces procedural challenges, and supports enforceability if disputes arise. 

 Image source: Microsoft 365 content library


QUESTIONS?




THANK YOU!

Tyler M. Paetkau, Esq. (tyler@paetkaulg.com)
Kathy Huynh, Esq. (kathy@paetkaulg.com)
Paetkau Law Group, APC
2995 Woodside Road, Suite 400-467
Woodside, CA 94062
Phone: (650) 647-1678 (Tyler)

(650) 249-1863 (Kathy)
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